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CRITICISM OF THE JUVENILE COURT 

Criticism of the Juvenile Court. — That the extreme and radical meas- 
ures which are being incorporated in so-called "model" juvenile court laws 
by enthusiasts are preparing a serious problem for the people of this coun- 
try, the significance and immensity of which is not apparent at the present 
time to either the laity or the legal profession, is asserted by T. D. Hurley 
of Chicago in an article which is being widely copied by the public press. 
The particular example considered is the Monroe County (N. Y.) Juvenile 
Court Act, which has been recommended as a model by the Russell Sage 
Foundation. Mr. Hurley's protest is significant, since he prepared the first 
juvenile court bill in Illinois in 1801 and is probably more familiar than 
any other one person with the whole juvenile court movement. There are 
many valuable features in the juvenile court acts which have been quite 
generally enacted in this country, as is everywhere recognized. These fea- 
tures are not, however, entirely new, as is sometimes thought, but rest on 
principles long recognized. What is new in these laws consists mainly in 
providing improved administrative machinery for the application by the 
court of established principles and recognized powers, such as the suspen- 
sion of sentence. To go beyond this involves manifest dangers, and Mr. 
Hurley's warning is timely. He asserts that the following principles should 
be kept in mind in the framing of every juvenile court act: 

"1 — That the state is our servant and not our master. 

"2 — That 'the poorest man may, in his cottage, bid defiance to all the 
forces of the crown.' The state, in this country, cannot do what the King 
of England could not do except by due process of law. 

"3 — The parent is entitled to the control, custody and education of his 
child as against the whole world, and until he forfeits this right no power 
can interfere with him in its enjoyment. 

"4 — Before the state can interfere with parental rights and the child be 
made a ward of the state two things must be found: (1) That the child is 
neglected or delinquent within the provisions of the law, and (2) that the 
parent or legal guardian is incompetent or has neglected and failed to care 
and provide for the child that maintenance, training and education contem- 
plated and required by both law and morals. 

"5 — The parent should be made a formal party to any proceeding 
where the custody of his child is at issue, and should be given a full and 
fair opportunity to be heard in the case. 

"6 — The proceedings should be conducted in the presence of the par- 
ents, their legal representatives and friends, court officers and others espe- 
cially interested in juvenile cases. 

"7— Both parents and children should be confronted with their accusers 
and be afforded the right to cross-examine the witnesses in the case. 

"8 — There is no room nor place in this country, nor should there be 
any room, for 'star chamber' sessions in any court, much less a juvenile 
court, where the status of a child is being fixed, possibly for life. 

"The foregoing principles are well understood by not only the lawyer, 
but also by the layman. They meet with the hearty approval of all liberty- 
loving people. They require no authority to substantiate their validity. 
They are self-evident statements of the law that are based on common 
sense and justice. Any man or set of men or women who cannot endorse 
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CRIME AND PUNISHMENT 

the above principles of law are dangerous not only to the particular com- 
munity, but a menace to the entire country." 

In regard to the "model" juvenile court act Mr. Hurley says: 
"Throughout the law the state is made supreme master over the child. 
The parent is only incidentally considered; he is not made a party to the 
proceedings, nor is he charged with neglect or inability to care for bis 
child. The state is made to occupy the position of primary parent, with 
rights superior to that of the natural parent. This is a false and vicious 
position to take. There is no law or authority to substantiate this doctrine. 
The rights of the parent are superior to those of the state, and until the 
parent forfeits these rights the state cannot interfere with his control or 
custody of the child. Parental rights should not only be protected, but, as 
tar as practicable, preserved." E. L. 

Sir John MacDonell on Crime and Its Punishment. — Sir John Mac- 
Donell,* in a recent address on "The Shifting Bases of Criminal Law," said that 
there was going on here and elsewhere a process of disintegration of some of 
the fundamental conceptions of that law, with the result of an uneasy feeling 
on the part of many who administer it that it is by no means what it ought to 
be ; a sense of perplexity and failure, a turning to and fro in search of a way 
out of increasing difficulties ; a conflict between the book law and that actually 
administered, and between the aims and methods of criminal law. The very 
criminals were beginning to have their "new horizons of criminal law." Some 
European countries — e. g., Holland and Norway — had lately adopted new criminal 
codes. Austria, Germany and Switzerland had for some years been engaged 
in preparing new codes. We were doing piecemeal, but on an equal scale, what 
these countries were doing wholesale. That law is the confluence point of 
many novel ideas hostile to the established order. The solvent process had 
been accelerated by such works as "Les Miserables," "Resurrection,* "Crime 
and Punishment," and Mr. Galsworthy's Justice, which has done for this gen- 
eration what Godwin's "Political Justice" and such novels as "Caleb Williams" 
had done for an earlier generation. He drew attention to several changes 
affecting criminal law — e. g., the widespread belief that many criminals, even 
if sane for some purposes, were too feeble-minded to be capable of controlling 
their conduct; the growing conviction that heredity and environment determined 
their character and that their character determined their crime; the regularity 
of criminal statistics, which begot a spirit of fatalism ; the failure of prospective 
punishment to deter those who were accustomed to act upon impulses. He re- 
called the many admissions as to the failure of the prison to fulfil its object, 
from the heterogeneous elements collected there and the inability to impose 
punishments which would deter and yet not be physically or morally injurious. 
According to the teaching of modern criminologists, the sense of guilt was to 
disappear; and lie quoted the saying of a recent writer: Sin and guilt way 
live in the creations of poets; against scientific criticism it cannot stand. 

Describing the modern teaching, that not the crime but the criminal must 
be considered in apportioning punishment, he has pointed out that this must 
lead to uncertainty, which it had been the great object of early reformers to 
prevent. This doctrine must also subvert their teaching as to proportion be- 
tween crimes and their punishment. To '■individualize" punishment was to 
unequalize it for equal crimes. The lecturer further pointed out the bearing 
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